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In the wake of the Second Circuit’s holding in Berman v. Neo@Ogilvy1 that the Dodd-
Frank Act's whistleblower provision protects internal disclosures, several commentators 
are predicting that the Sarbanes-Oxley Act’s whistleblower provision will become 
obsolete. Dodd-Frank is ostensibly a better remedy than SOX because Dodd-Frank 
authorizes double back pay and enables whistleblowers to bring their claims directly in 
federal court without having to exhaust administrative remedies at the U.S. Occupational 
Safety and Health Administration. 
 
We believe, however, that SOX remains a robust remedy for whistleblowers who have 
suffered retaliation. Rather than waiving the important remedies SOX offers, a corporate 
whistleblower should first file a SOX claim and then, as appropriate, remove it to federal 
court and add a Dodd-Frank claim. 
 
Reasons to File a SOX Claim Post-Berman 
 
Whistleblowers suffering retaliation have many reasons to continue filing SOX claims. 
First and foremost, Berman does not conclusively resolve the scope of Dodd-Frank-
protected conduct. We believe that the U.S. Securities and Exchange Commission's 
interpretive guidance, Berman’s well-reasoned analysis and the majority of district court 
decisions agreeing with the SEC’s position signal that the U.S. Supreme Court will 
ultimately adopt the SEC’s position. 
 
But in the interim, there is some risk that other circuits might agree with the Fifth 
Circuit’s narrow interpretation of Dodd-Frank whistleblower protection, and therefore it 
is critical to preserve the claim by filing a SOX retaliation action within the 180-day 
statute of limitations. And even if Berman and the SEC’s position becomes the law of the 
land, at least six aspects of SOX continue to provide a superior remedy to Section 922 of 
Dodd-Frank: 

• Federal courts have largely adopted the U.S. Department of Labor Administrative 
Review Board’s broad construction of SOX-protected conduct and have held that 
SOX covers disclosures about potential violations of SEC rules. 

• The burden of proof for a SOX whistleblower is very favorable, requiring only a 
showing that protected conduct tended to affect the outcome of the challenged 
adverse action in any way. 

• SOX authorizes uncapped compensatory damages and recent jury verdicts suggest 
that SOX whistleblowers can obtain substantial damages for emotional distress 
and reputational harm. 

																																																								
1Berman v. Neo@Ogilvy LLC, No. 14-4626 (2d Cir. Sept. 10, 2015). 



• SOX claims are exempt from mandatory arbitration. 

• Employers face an onerous burden to prove a same-decision affirmative defense. 

• Exhausting administrative remedies can provide an important opportunity to take 
early discovery and can potentially result in preliminary reinstatement. 

 
Broad Scope of Protected Conduct 
 
In its seminal decision in Sylvester v. Parexel, the DOL's Administrative Review Board 
adopted a broad construction of SOX-protected conduct. Under Sylvester, SOX 
complainants need only show that they reasonably believed the conduct complained 
about violated a relevant law. And an employee need not wait until misconduct occurs to 
make a protected disclosure, so long as the employee “reasonably believes that the 
violation is likely to happen.” 
 
Further, a complainant need not allege shareholder fraud to receive SOX’s protection. 
SOX was enacted to address “corporate fraud generally,” and so a reasonable belief that a 
violation of “any rule or regulation of the Securities and Exchange Commission” could 
lead to fraud is protected, even if the violation itself is not fraudulent. For example, SOX 
would protect a disclosure about deficient internal controls over financial reporting, even 
though there is no allegation of actual fraud. 
 
The reasonable belief standard under SOX has other favorable attributes under Sylvester. 
It does not require complainants to tell management or the authorities why their beliefs 
are reasonable. SOX complainants no longer need to show that their disclosures 
“definitively and specifically” relate to the relevant laws. And SOX complainants do not 
need to establish criminal fraud. Requiring a complainant to allege, prove or approximate 
the elements of fraud would be contrary to the whistleblower protection provision’s 
purpose. 
 
The Second, Third and Sixth Circuits and several district courts have adopted the 
Sylvester standard of SOX-protected conduct, and no federal court has rejected the 
reasoning in Sylvester.2 Under the Sylvester interpretation of SOX-protected conduct, it 
has become much more difficult for employers to get summary judgment on the element 
of protected conduct. 
 

																																																								
2 See Rhinehimer v. U.S. Bancorp Investments Inc., No. 13-6641 (6th Cir. May 28, 2015); Nielsen 
v. AECOM Tech. Corp., 762 F.3d 214, 220-21 (2dCir. 2014) (granting Skidmore deference to 
Sylvester); Wiest v. Lynch, 710 F.3d 121 (3d Cir. 2013) (according Chevron deference to 
Sylvester); Stewart v. Doral Fin. Corp., 997 F. Supp. 2d 129, 135-36 (D.P.R. 2014) (adopting the 
Sylvester standard); Leshinsky v. Telvent GIT S.A., 942 F. Supp. 2d 432, 443 (S.D.N.Y. 2013); 
Stewart v. Doral Fin. Corp., CIV. 13-1349 DRD (D.P.R. Feb. 21, 2014). 
 



 
Favorable Causation Standard 
 
The “contributing factor” causation standard under SOX is very favorable for 
whistleblowers. A SOX whistleblower can prevail merely by proving that protected 
activity, either alone or in combination with other factors, tended to affect the outcome of 
the challenged adverse action in any way. There is no requirement to prove retaliatory 
motive.3 In contrast, Section 922 of Dodd-Frank employs the term “because of” and is 
therefore subject to Nassar. But a recent Fourth Circuit decision suggests that Nassar did 
not fundamentally alter the McDonnell Douglas burden-shifting framework and there is 
no requirement to show but for causation to establish a prima facie case.4 
 
Uncapped Compensatory Damages 
 
Section 806 of SOX provides for uncapped compensatory damages. Last month, a New 
York federal jury awarded $1.6 million in compensatory damages to a SOX 
whistleblower.5 And in 2014, a California jury awarded $6 million to Catherine Zulfer in 
her SOX whistleblower retaliation against Playboy.6 In a SOX case brought by two 
former in-house counsel, the Ninth Circuit affirmed a jury verdict awarding $2.2 million 
to the whistleblowers and affirmed an award of $2.4 million in attorneys’ fees.7 
 
These verdicts suggest that uncapped compensatory damages are a potent remedy for 
corporate whistleblowers. Unfortunately, Section 922 of Dodd-Frank does not authorize 
compensatory damages. And there is some ambiguity about whether Section 922 of 
Dodd-Frank provides the right to a jury trial,8 whereas Section 806 of SOX includes an 
express right to a jury trial.9 
 
There is a procedural mechanism that enables a whistleblower to obtain double back pay 
under Dodd-Frank and uncapped compensatory damages under SOX. The whistleblower 
can initially bring the claim under SOX at OSHA and then use the SOX kick out 
provision to remove the claim to federal court 180 days after filing the complaint. The 
whistleblower can then add supplemental claims, including a claim under Section 922 of 
Dodd-Frank. 
 
SOX Claims Exempt From Mandatory Arbitration 
 
Section 806 of SOX includes an express exemption from mandatory arbitration 

																																																								
3 Halliburton Inc. v. Admin. Review Bd., 771 F.3d 254, 263 (5th Cir. 2014) (citing Allen v. Admin. 
Review Bd., 514 F.3d 468, 476 n.3 (5th Cir. 2008)). 
4 See Foster v. Univ. of Maryland, No. 14-1073 (4th Cir. May 21, 2015). 
5 Perez v. Progenics Pharmaceuticals Inc., 1:10-cv-08278 (S.D.N.Y.). 
6 Zulfer v. Playboy Enterprises Inc., JVR No. 1405010041 (C.D.Cal. 2014). 
7 Van Asdale v. Int'l Game Tech., 549 F. App'x 611, 614 (9th Cir. 2013). 
8 See Pruett v. BlueLinx Holdings Inc., slip op. at *7 (N.D. Ga. Nov. 12, 2013). 
9 15 U.S.C. § 1514A(b)(2)(E). 



agreements.10 Unfortunately, Section 922 of Dodd-Frank has no such exemption, and 
therefore Section 922 claims are subject to mandatory arbitration.11 
 
Onerous Burden for Employers to Prove Same-Decision Defense Under SOX 
 
Under SOX’s burden-shifting framework, once the complainant has demonstrated by a 
preponderance of the evidence that his or her protected conduct was a contributing factor 
in the adverse action, the employer can avoid liability only by demonstrating by clear and 
convincing evidence that it would have taken the same adverse action in the absence of 
any protected activity. This is an onerous burden for employers, especially under the 
parameters set forth by the DOL's Administrative Review Board in Speegle v. Stone & 
Webster Construction, ARB 13-074, 2005-ERA-006 (ARB Apr. 25, 2014). 
 
Speegle established a three-part framework to determine whether an employer can prove 
a “same decision” affirmative defense: (1) whether the employer’s evidence meets the 
plain meaning of “clear” and “convincing”; (2) whether the employer’s evidence 
indicates subjectively that the employer “would have” taken the same adverse action; and 
(3) whether facts that the employer relies on would change in the absence of the protected 
activity. 
 
In the first prong of the analysis, the employer must present: (1) an unambiguous 
explanation for the adverse action in question and (2) evidence demonstrating that a 
proposed fact is “highly probable.” Adopting a 1984 Supreme Court definition12 of the 
standard, the DOL's Administrative Review Board found that evidence is clear and 
convincing only if it “’immediately tilts’ the evidentiary scales in one direction.” 
 
In the second prong of the Speegle framework, an employer must prove that it would 
have taken the same action, as opposed to just proving that it could have taken the same 
action. For Stone & Webster, that meant proving that it would have fired Speegle solely 
due to one heated oral confrontation, as opposed to merely proving that a heated or 
insubordinate oral complaint by an employee can justify termination. In assessing what 
would have happened in the absence of protected activity, the administrative law judge 
should consider how the facts would have been different in the absence of the activity. 
For example, Speegle’s repeated internal disclosures that using apprentice painters was 
unsafe engendered tension with management and therefore the administrative review 
board erred by considering these tensions as evidence supporting the mixed motive 
defense (absent the protected conduct, Speegle would have had a better working 
relationship with management). 
 
Exhausting Administrative Remedies Can Be Beneficial 
 
As many of our whistleblower clients have suffered significant damage to their career 
																																																								
10 18 U.S.C. § 1514A(e)(2) (“No predispute arbitration agreement shall be valid or enforceable, if 
the agreement requires arbitration of a dispute arising under this section.”). 
11 See Khazin v. TD Ameritrade Holding Corp., 773 F.3d 488 (3rd Cir. 2014). 
12 See Colorado v. New Mexico, 467 U.S. 310 (1984). 



prospects, they are eager to proceed with their claims and get before a jury. 
Consequently, the opportunity to proceed directly in federal court can be very appealing 
compared to the requirement under SOX to exhaust administrative remedies at OSHA. 
 
There are, however, some advantages to commencing the proceeding at OSHA. The 
investigation provides an opportunity to discover the employer’s defenses and obtain 
binding admissions. And if OSHA substantiates the complaint, it can order preliminary 
reinstatement. While OSHA is struggling with an unprecedented caseload and limited 
resources, it has made substantial efforts to invigorate its Whistleblower Protection 
Program and merit findings have increased. 
	


